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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal (Revision) Case No. 67 (4) of 2017

Sri Pradip Khanikar

S/o- Lt. Swarup Khanikar

R/o- Duliajan Oil Colony, Quarter no. 229/B Type

P.O- Duliajan

Dist. Dibrugarh, Assam .......................... Petitioner

-Versus -

 1. Smti Dipika Khanikar

D/o-  Lt. Panidhar Gogoi

R/o- Sripuria Tinsukia town

P.S- Tinsukia

District- Tinsukia,

2. The State of Assam ......................... Respondents.
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 Appearance: 

Sri H.K. Bhagawati,

Advocate   ........................ For the Petitioner 

Sri S. Chutia,

Advocate        ..................... For the Respondents

Date of Argument:   26/04/2018

Date of Judgment:    10/05/2018

 J   U   D   G   M   E   N   T

1.        This revision petition is directed against the order dated

22/09/2017,  passed  by  the  Ld.  Chief  Judicial  Magistrate,

Tinsukia, in Misc case no. 20m/2017.

 FACTS OF THE   CASE

2.  The respondent filed a case u/s 125 CrPC, in the year

1987  and  that  case  was  registered  as  Misc  (M)  Case  no.

22/1987. In the said case, the present petitioner was directed

to  pay  certain  amount  of  maintenance,  which  was

subsequently in the year 2016 was enhanced to Rs. 15,000/-

per month.

3. It  has  been  submitted  by  the  petitioner  that  the

respondent  had  earlier  filed  a  case  u/s  18  of  the  Hindu

Maintenance and Adoption Act 1956, which was registered as

Misc (M) Case no. 34/2015 and in the said case, on 19/07/201,

the  Ld.  Additional  District  Judge  F.T.C  No.2  of  Tinsukia  was
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pleased  to  direct  the  petitioner  to  pay  an  amount  of  Rs.

15,000/- per month to the respondent.

4. It  may  be  mentioned  that  the  present  petitioner  had

filed a divorce suit, which was registered as Title Suit (M) Case

No. 77/2015 and that suit was decreed with a direction to the

petitioner to pay a permanent alimony of Rs. 20 Lakhs, or to

pay Rs. 15,000/- per month to the respondent.

5. Under the aforesaid circumstance, the present petitioner

filed the Misc Case No. 20/2017, praying for cancellation of the

earlier order of maintenance of Rs. 15,000/- that was granted

in Misc (M) Case no. 22/1987. That petition for cancellation of

the earlier maintenance was rejected by the Ld trial court and

hence this revision petition has been filed. 

6. It has been submitted on behalf of the petitioner that he

is suffering hardship, in view of the order of the court, asking

him to pay a large amount of money to the respondent. The Ld

counsel  for the petitioner has referred to a judgment of the

Hon'ble  Bombay  High  Court  that  was  passed  in  Sangeeta

Piyush  Raj  Vs.  Piyush  Chaturbhuj  Raj to  buttress  his

argument.  The Ld counsel  has submitted that while passing

the aforesaid judgment, Bombay High Court had relied upon a

decision of  the Hon'ble  Supreme Court,  that  was  passed in

Chand Dhawan Vs. Jawaharlal Dhawari, reported in 1993

(3) SCC 4061, wherein the Hon'ble Supreme Court has held

that  once  maintenance  is  granted  u/s  18  of  the  Hindu

Maintenance and Adoption Act 1956, there cannot be question

of entertaining any such application under any act.  
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     POINT FOR DETERMINATION

 7.  The  only  point  for  determination  in  this  revision

petition,  is  as  to  whether  the  trial  court  has  erred,  while

passing the impugned order?

DECISION AND REASONS THEREOF

8.       I have gone through the judgment passed in Sangeeta

Piyush Raj ( Supra). In this judgment, the Hon'ble Bombay High

Court has held that once interim maintenance is granted u/s

24 of the Hindu Marriage Act or u/s 18 of the Hindu Adoption

and Maintenance Act, then there is no question of entertaining

the  application  under  the  other  act,  because  multiplicity  of

proceedings should be avoided. Thus, it is clear on the face of

the record that Sangeeta Piyush Raj (Supra) had dealt with the

matter of interim maintenance only. In Chand Dhawan (Supra),

the Hon'ble Supreme Court has held that apart from a claim

made u/s 18 (1) of the Hindu Adoption and Maintenance Act,

the  petitioner  may  also  seek  relief  u/s  125  Cr.P.C  as  an

alternative  manner.  In  Chand  Dhawan  (Supra),  the  Hon'ble

Supreme  Court  also  made  it  clear  that  in  a  petition  under

Hindu  Marriage  Act,  court  is  empowered  to  grant  interim

maintenance, but in those cases, where marital status has to

be affected or disrupted. Then the court would pass order for

maintenance  and  in  other  cases,  Hindu  Adoption  and

Maintenance Act would be applicable. 

9. The  Hindu  Adoption  and  Maintenance  Act,  1956,  the

Hindu Marriage Act 1954 and the Criminal Procedure Code are

three different statutes, having separate legislative intentions.

It  is  true  that  while  passing  order  of  maintenance  u/s  125

Cr.P.C,  previous  orders  of  maintenance  made  under  Hindu

Marriage Act  or  Hindu Adoption and Maintenance Act  1956,
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can be considered and vice-versa, but the plea that all the acts

cannot  pass  order  of  maintenance  simultaneously,  is  not

acceptable  in  the  eye  of  law.   Therefore,  in  my considered

opinion, the Ld trial court rightly dismissed the prayer of the

petitioner,  for  cancellation of the order of maintenance that

was passed in Misc (M) 22/1987. I hereby hold that the revision

petition is devoid of any merit. 

       ORDER

10.  That  being  the  position,  the  revision  petition  is

dismissed. Send down a copy of this judgment along with the

LCR.   

    Given under my hand and seal of this Court on this

10th day of May, 2018.

          (P.J. Saikia)

          Sessions Judge

                    Tinsukia 

Dictated & corrected by me.  

             Sessions Judge       

      Tinsukia

    


